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    I N THE COURT OF APPEALS OF TENNESSEE

EASTERN SECTI ON

J I M BALDWI N a nd )   C/ A NO.  03A01- 9508- CH- 00250
EDWI NA BALDWI N, )

)   KNOX CHANCERY
Pl a i nt i f f s - Appe l l a nt s , )

)   HON.  DENNI S H.  I NMAN,
v. )   CHANCELLOR

)
UNI TED AMERI CAN LAND COMPANY, )   AFFI RMED

)   AND
De f e nda nt - Appe l l e e . )   REMANDED

A.  BENJ AMI N STRAND,  J R. ,  STRAND AND GODDARD,  Da ndr i dge ,  f or
Pl a i nt i f f s - Appe l l a nt s .

DOUGLAS L.  DUNN,  MORRI SON,  TYREE & DUNN,  P. A. ,  a nd BERNARD E.
BERNSTEI N,  BERNSTEI N,  STAI R & MCADAMS,  Knoxvi l l e ,  f or
De f e nda nt - Appe l l e e .

O P I  N I  O N

Fr a nks .  J .

I n  t hi s  a c t i on f or  br e a c h of  c ont r a c t  a nd unj us t

e nr i c hme nt ,  t he  Tr i a l  Cour t  a wa r de d pl a i nt i f f  $1, 199. 00 f or

e qui pme nt  a nd s uppl i e s  f ur ni s he d unde r  t he  t he or y of  unj us t

e nr i c hme nt .

Pl a i nt i f f  ha s  a ppe a l e d a nd de f e nda nt  ha s  a l s o

a ppe a l e d,  i n s i s t i ng pl a i nt i f f  i s  e nt i t l e d t o no j udgme nt .

For  f i ve  ye a r s ,  Pl a i nt i f f  ma na ge d a  f l e a  ma r ke t  on
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t he  pr ope r t y of  De f e nda nt .   Fr om Apr i l  1977 t o  Nove mbe r  1977,

t he  pa r t i e s  ope r a t e d unde r  a n a gr e e me nt  a s  de t e r mi ne d by t he

Tr i a l  Cour t .   Pl a i nt i f f  r e c e i ve d 25% of  t he  gr os s  t a ke ,  i n

r e t ur n f or  c ol l e c t i ng a nd ke e pi ng t r a c k of  mone y r e c e i ve d,

be i ng i n  c ha r ge  of  c l e a n- up,  a nd r e c r ui t i ng ne w ve ndor s .  

De f e nda nt  wa s  t o pa y f or  a dve r t i s i ng a nd t oi l e t  f a c i l i t i e s .   

I n  Nove mbe r  of  1977,  t he  f l e a  ma r ke t  wa s  move d

i ndoor s  f or  t he  wi nt e r ,  a nd a t  t ha t  t i me  t he  a r r a nge me nt  wa s

c ha nge d t o  a n 80%- 20% s pl i t  f or  out door  boot hs  a nd a  90%- 10%

s pl i t  f or  i ndoor  boot hs .

The  pa r t i e s  ope r a t e d on t hi s  ba s i s  t hr ough 1982,

whe n de f e nda nt  e nde d t he  a r r a nge me nt  wi t h pl a i nt i f f .  

Pl a i nt i f f  ha s  s ue d on a  dur e s s  t he or y,  a r gui ng t ha t  he  ne ve r

a gr e e d t o  t he  r e duc t i on i n  hi s  s ha r e  of  t he  we e kl y pr of i t s .  

He  a s ke d f or  $28, 826,  r e pr e s e nt i ng 25% of  t he  gr os s  t a ke  whi c h

he  woul d ha ve  r e c e i ve d unde r  t he  i ni t i a l  a gr e e me nt .   He  a l s o

s ue d unde r  a n unj us t  e nr i c hme nt  t he or y f or  r e i mbur s e me nt  of

c os t s  i nc ur r e d i n  r unni ng t he  f l e a  ma r ke t ,  i nc l udi ng c l e a n up,

r e pl a c e me nt  of  l i ght s  a nd l oc ks ,  r e pa i r  t o  he a t e r s ,  a nd

i ns t a l l a t i on of  a  publ i c  a ddr e s s  s ys t e m.  

The  Tr i a l  Cour t  de t e r mi ne d t he  a gr e e me nt  be t we e n t he

pa r t i e s  ha d no s pe c i f i c  t i me  f or  pe r f or ma nc e ,  or  t e r mi na t i on,

a nd wa s  t e r mi na bl e  a t  wi l l  by e i t he r  pa r t y,  wi t h a n i mpl i e d

c ove na nt  of  f a i r  de a l i ng a nd good f a i t h .   Be c a us e  t he  c ont r a c t

wa s  t e r mi na bl e  a t  wi l l ,  t he  Cour t  he l d pl a i nt i f f  c oul d not

r e c ove r  f or  f ut ur e  i nc ome .   Mor e ove r ,  t he  c os t  of  c l e a nup,

whi c h wa s  one  of  pl a i nt i f f ' s  dut i e s  unde r  t he  c ont r a c t ,  wa s

not  r e c ove r a bl e .   The  c os t  of  l i c e ns e  f e e s  a nd c os t s  i nc ur r e d

i n a l l oc a t i ng s pa c e s  t o  ve ndor s  we r e  not  r e c ove r a bl e  be c a us e
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t he y we r e   c os t s  of  doi ng bus i ne s s .   The  r e duc t i on i n  t he

pe r c e nt a ge  of  r e ve nue  r e c e i ve d by pl a i nt i f f  wa s  not

r e c ove r a bl e  s i nc e  a  ne w a gr e e me nt  wa s  e f f e c t i ve l y ma de  by

pl a i nt i f f ' s  a c qui e s c e nc e  i n  a c c e pt i ng t he  l owe r  pe r c e nt a ge s

f or  mor e  t ha n f our  ye a r s .   Adve r t i s i ng c os t s  i nc ur r e d by

pl a i nt i f f ,  whi c h we r e  t o  be  pa i d by de f e nda nt  unde r  t he  t e r ms

of  t he  i ni t i a l  a gr e e me nt ,  we r e  ne ve r  pa s s e d on t o  de f e nda nt .  

Pl a i nt i f f ' s  a c qui e s c e nc e  i n  pa yi ng t he  a dve r t i s i ng ove r  a  l ong

pe r i od of  t i me  a l s o s e r ve d t o  modi f y t he  a gr e e me nt .     

The  Tr i a l  Cour t  f ound t he  i ni t i a l  c ont r a c t  wa s  l a t e r

a me nde d by t he  pa r t i e s '  c onduc t  a nd t he  pl a i nt i f f  wa s  bound by

t he  modi f i c a t i ons  whi c h he  ha d a c qui e s c e d t o  ove r  f our  ye a r s .  

Whe t he r  a  c ont r a c t  ha s  be e n modi f i e d by t he  pa r t i e s

i s  a  que s t i on of  f a c t  f or  t he  t r i e r  of  f a c t .   17A Am J ur  2d

§523.  The  Tr i a l  Cour t ' s  f i ndi ng i s  e nt i t l e d t o  a  pr e s umpt i on

of  c or r e c t ne s s  unl e s s  t he  e vi de nc e  pr e ponde r a t e s  ot he r wi s e .

As s e nt  ma y be  ma ni f e s t e d whol l y or  pa r t i a l l y  by wr i t t e n or

s poke n wor ds  or  by ot he r  a c t s .   Col e - Mc I nt y r e - Nor f l e e t ,  Co.  v .

Hol l oway ,  141 Te nn.  679,  685,  214 S. W.  817,  818 ( 1919) .   The

e vi de nc e  doe s  not  pr e ponde r a t e  a ga i ns t  t he  t e r ms  of  t he

a gr e e me nt ,  a s  f ound by t he  Cha nc e l l or .   T. R. A. P.  Rul e  13( d) .   

Appe l l a nt  a r gue s  t ha t  he  obj e c t e d t o  t he  c ha nge  i n

t e r ms  a nd onl y a c c e de d t o  t he m unde r  dur e s s .   Ec onomi c  dur e s s

i s  de f i ne d a s :

I mpos i t i on,  oppr e s s i on,  undue  i nf l ue nc e ,  or  t he
t a ki ng of  undue  a dva nt a ge  of  t he  bus i ne s s  or
f i na nc i a l  s t r e s s  or  e xt r e me  ne c e s s i t i e s  or  we a kne s s
of  a not he r ;  t he  t he or y unde r  whi c h r e l i e f  i s  gr a nt e d
be i ng t ha t  t he  pa r t y  pr of i t i ng t he r e by ha s  r e c e i ve d
mone y,  pr ope r t y,  or  ot he r  a dva nt a ge ,  whi c h i n  e qui t y
a nd good c ons c i e nc e  he  ought  not  t o  be  pe r mi t t e d t o
r e t a i n.
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J ohns on v .  For d ,  ( 1922)  147 Te nn.  63,  92- 93.  245
S. W.  531,  539 ( 1922)  ( quot i ng Re e s  v .  Sc hmi t s ,  164
I l l . App.  250,  258 ( 1911) ) .  

I t  i s  s umma r i z e d a s  " a n i nvol unt a r y pa yme nt  ma de  ne c e s s a r y by

t he  f r a ud a nd ba d f a i t h  of  t he  de f e nda nt s . "  I d.  a t  96.   Dur e s s

ha s  be e n f ound i n  a  s i t ua t i on whe r e  t he  pl a i nt i f f  ha s  i nve s t e d

l a r ge  s ums  of  mone y i n  r e l i a nc e  on one  s e t  of  c ont r a c t  t e r ms

a nd t he n wa s  f or c e d t o  c ha nge  s uc h t e r ms .   I d .   Al s o s e e  J af f e

v .  Bol t on ,  817 S. W. 2d 19 ( Te nn. App.  1991) .   

The  e vi de nc e  doe s  not  e s t a bl i s h t ha t  de f e nda nt  t ook

undue  a dva nt a ge  of  pl a i nt i f f .   Pl a i nt i f f ' s  i nve s t me nt s  i n

f i xi ng up t he  bui l di ng f or  t he  i ndoor  f l e a  ma r ke t  ha d not

t a ke n pl a c e  a t  t he  t i me  of  modi f i c a t i on,  nor  ha d he  ye t

i nve s t e d mone ys  whi c h he  woul d i n  l a t e r  ye a r s  f or  s e c ur i t y ,

va c uum c l e a ne r s  f or  pa r ki ng l ot s ,  e nt e r t a i nme nt ,  a nd

a dve r t i s i ng.   The  e vi de nc e  doe s  not  pr e ponde r a t e  a ga i ns t  t he

Tr i a l  Cour t ' s  de t e r mi na t i on t ha t  t he  pa r t i e s  modi f i e d t he

a gr e e me nt  by t he  c ont i nua t i on of  t he  ne w bus i ne s s  a r r a nge me nt

f or  mor e  t ha n f our  ye a r s .   Se e  Cr oc k e r  v .  Sc hne i de r ,  683

S. W. 2d 335 ( Te nn. App.  1984) ;   a l s o s e e  Hambl e n Count y  v .  Ci t y

of  Mor r i s t own ,  656 S. W. 2d 331 ( Te nn.  1983)

The  Cour t  or de r e d r e i mbur s e me nt  t o  pl a i nt i f f  f or  t he

c os t s  of  e qui pme nt  a nd s uppl i e s .   Unj us t  e nr i c hme nt  r e qui r e s

" a  be ne f i t  c onf e r r e d upon t he  de f e nda nt  by t he  pl a i nt i f f ,

a ppr e c i a t i on by t he  de f e nda nt  of  s uc h be ne f i t ,  a nd a c c e pt a nc e

of  s uc h be ne f i t  unde r  s uc h c i r c ums t a nc e s  t ha t  i t  woul d be

i ne qui t a bl e  f or  hi m t o r e t a i n t he  be ne f i t  wi t h out  pa yme nt  of

t he  va l ue  t he r e of . "   Pas c hal l ' s ,  I nc .  v .  Doz i e r ,  407 S. W. 2d

150,  155 ( Te nn.  1966) .   The  e vi de nc e  doe s  not  pr e ponde r a t e

a ga i ns t  t he  Tr i a l  J udge ' s  j udgme nt .   Ac c or di ngl y,  we  a f f i r m
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t he  Tr i a l  Cour t ' s  j udgme nt ,  a nd a s s e s s  one - ha l f  of  t he  c os t s

t o  e a c h pa r t y .

________________________
He r s c he l  P.  Fr a nks ,  J .

CONCUR:

___________________________
Hous t on M.  Godda r d,  P. J .

___________________________
Don T.  Mc Mur r a y,  J .


